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Ottawa Plan Commission Meeting

June 4, 2012


OTTAWA PLAN COMMISSION

JOINT PUBLIC HEARING
June 4, 2012
Chairman Arrowood called the joint public hearing to order.  Planner Scherer was present as a representative from Waukesha County Parks and Land Use.  She read the following legal notice into the record:

NOTICE IS HEREBY GIVEN that a Joint Public Hearing will be held by the Town of Ottawa Plan Commission and a staff representative of the Waukesha County Department of Parks and Land Use – Planning and Zoning Division on Monday, June 4, 2012, at 6:30 p.m., at the Ottawa Town Hall located at W360 S3337 S.T.H. 67, Dousman, WI, to consider the Conditional Use request (CU-1561) of Scott and Sue Maule, W377 S5351 Pretty Lake Road, Dousman, WI, 53118, to conduct land altering activities in conjunction with the construction of a pond on their property described as follows: 
Parcel 3, Certified Survey Map No. 6741, Volume 56, Page 187,and part of Outlot F, all located in the SW ¼ of Section 28 T6N, R17E, Town of Ottawa.  More specifically, the property is located at the Pretty Lake Road address cited above.
For additional information concerning this public hearing, please contact the Town of Ottawa Planner, Sandy Scherer, of the Waukesha County Department of Parks and Land Use – Planning and Zoning Division (262) 548-7790.

All interested parties will be heard.  Planner Scherer said the legal notice for this hearing was published in the Kettle Moraine Index on Thursday, May 17, 2012 and Thursday, May 24, 2012.

Petitioner Scott Maule said he would like a lined swimming pond to replace the above-ground pool he currently has.  It is cheaper to put in a pond than an in-ground pool, no fencing is required, and the property owners can landscape around the pond.  A garden hose would start filling the pond initially but most of the water would be trucked in.  Petitioner Maule said the DNR gave approval for the Petitioners to use their own well to fill the pond but they would like most of the water to be trucked in to avoid putting stress on their well.

The Petitioners would use a gradual slope instead of a safety shelf.  Planner Scherer said it would be a 6:1 slope.
Commissioner Kershek asked how the water level will be maintained and Petitioner Maule said they have a pole barn with reclaimed water and will use their well when needed.
Carmen Schuett, S54 W37738 CTH CI, said she was concerned with mosquitoes and the upkeep of the pond.  Petitioner Maule said they plan to install a waterfall to keep the water moving and the mosquitoes away.

Planner Scherer asked how the Petitioners will dispose of the spoiled material and Petitioner Maule responded that there is an elevated area in a field that they will berm up to two feet and some material can sit against a hillside.  No material will be removed from the property.
Commissioner Hanson made a motion to close the public hearing.  Commissioner Franklin seconded and it passed unanimously.

Chairman Arrowood called the Plan Commission meeting to order.  Commissioners Hausser, Franklin, Kershek, Hanson and Mundschau were present. Commissioner Weber was absent and Supervisor Goodchild sat in for her.  Planner Scherer was present.

Planner Scherer read her report for the Conditional Use request of Scott and Sue Maule:
LOCATION:


Parcel 3, Certified Survey Map No. 6741, Volume 56, Page 187, and part of Outlot F, Pretty Lake, located in part of the SW ¼ of Section 28, T6N, R17E, Town of Ottawa, at the address cited above containing approximately 6.93 acres.

ZONING CLASSIFICATION:
A-5 Mini Farm District.

EXISTING LAND USE:

Single-family residential and agricultural.

REQUESTED LAND USE:
The applicant is requesting a Conditional Use Permit to conduct land-altering activities in conjunction with the construction of a pond on the property for the primary purpose of swimming, and use some of the spoil material to fill in a low area adjacent to the pond construction area.


           COMPLIANCE WITH THE WAUKESHA COUNTY COMPREHENSIVE DEVELOPMENT PLAN AND THE TOWN OF OTTAWA COMPREHENSIVE DEVELOPMENT PLAN:

The Waukesha County Comprehensive Development Plan (WCCDP) designates this subject property as Rural Density Residential, and the Town of Ottawa CDP designates the area as Agricultural 10 Acre Density.  The use conforms with both plans.

STAFF ANALYSIS:
There are no soil limitations for the construction of a pond on this site and the topography is relatively flat with the exception of the low areas where the pond will be constructed and spoil material will be placed.   The pond will be approximately 75’ x 50’ in size at its widest points and approximately a maximum of 8’ deep.  There is at least an 8’ wide safety shelf around the entire pond at an elevation of 868’ AMSL.  The pond construction will require approximately 1,100 cubic yards of material to be excavated from an area approximately 3,750 square feet in size.  The water elevation will be at 870’ AMSL which would then place the deepest portion of the pond at an elevation of 862’ AMSL.  The sides of the pond cannot exceed a 3:1 slope.  The pond appears to be unlined.  It is not known how the pond will be filled at this time or if it will be aerated.  The Town of Ottawa Plan Commission has been previously advised that the Waukesha County Park and Planning Commission historically had not approved man made ponds that were proposed to be filled with private wells.  Therefore, when this issue came up with the Rynders pond in 2008, the Town may recall I consulted with Heidi Bunk, a lakes biologist with the WDNR, regarding the use of a private well to fill a man made pond, and she indicated the DNR did not have any objections as long as it was at a rate less than that of a high capacity well (less than 70 gallons per minute).  She indicated the average garden hose has a rate of 5 to 6 gallons per minute.  Nancy Payne, also with the WDNR, and in charge of private well regulations, indicated private well regulations do not prohibit the proposed method of filling the pond and, therefore, she did not have any objections to filling the pond with a private well.  There are two other examples of this method of filling a pond in Waukesha County that Ms. Payne was aware of at the time, one in the Town of Mukwonago and one in the City of Pewaukee.  Rynders would be the third example as his pond was filled in this manner.  In addition, an engineer at the Southeastern Wisconsin Regional Planning Commission was also consulted to obtain his perspective and he felt filling the pond by means of a private well would not adversely impact the shallow water aquifer. 

It appears from the plan submitted that some of the spoil material will be utilized on site to fill in a low area adjacent to the proposed pond.  No erosion control methods or restoration information was submitted with the application.  There is no overflow/spillway proposed so it is assumed the pond will be self-contained. It appears from the site plan that construction traffic may have to enter the property from the ingress-egress easement located to the north of the proposed construction site.

PLANNER RECOMMENDATION:

Based on the above analysis, it is recommended the Plan Commission recommend approval of the request to the Waukesha county Park and Planning Commission subject to the following conditions:

1. The decision of the Town of Ottawa shall be an integral part of the Conditional Use Permit.  The Conditional Use shall be reviewed and approved by the Waukesha County Park and Planning Commission, and all conditions contained in the final approval shall be complied with.  No work shall commence until all required permits are issued.

2. The pond construction shall be completed no later than September 14, 2012.  The area around the proposed pond shall be restored no later than September 28, 2012 in accordance with a restoration plan approved by the Town Planner and the Waukesha County Planning and Zoning Division.  The restoration plan containing the amount of topsoil and the seed mix to be used, shall be submitted to the Town and the County for review and approval prior to the issuance of the Conditional Use Permit (CUP).  If restoration does not occur by September 28, 2012, any disturbed areas shall be properly mulched over the winter season and until the project can recommence in 2013 and the site shall then be restored prior to May 31, 2013, unless an extension is granted by the Town of Ottawa Plan Commission for just cause.  Any request for an extension to the May 31, 2013 deadline must be submitted no later than April 5, 2013.

3. The owner shall apply for and receive a Storm Water Permit from the County Land Resources Division, if required, prior to the issuance of the CUP.  The silt fence and/or other required erosion control methods should be properly installed prior to commencing construction and be properly maintained throughout the duration of the project and until vegetation has been established and the site is stabilized.

4. All work shall be completed in accordance with the plans approved by the Town and the County.  No other disturbance of any kind is allowed beyond the areas designated on the approved plans and no other work is authorized than what was specifically described in, and submitted with, the Conditional Use application, and as modified by the conditions of approval.

5. The earth altering activities conducted on the subject property shall not create adverse drainage, run off, erosion, or sedimentation on the adjoining properties.

6. Slopes shall not exceed 3 (horizontal) to 1 (vertical).

7. The Town Engineer shall review the approved plans and review (inspect) the subject property to establish predevelopment status, and when the pond is completed, the Town Engineer shall certify that the pond was constructed in accordance with the approved plans and that the area properly restored, at the petitioner’s expense.  In the event the pond is not constructed according to the specifications and the area properly restored, the petitioner shall take corrective action by a deadline set by the Town Planner and/or request to amend the CUP.  In his review of the subject property to establish pre development status, the Town Engineer shall take before and after photographs of the area, particularly where the truck traffic  will be entering/leaving the property onto the town road (Pretty lake Road), to determine if any damage occurs to the town road.  If damage occurs, repairs shall be made to the satisfaction of the Town and the Town Engineer, at the petitioner’s expense.

8. This Conditional Use Permit shall be issued within one year from the date of the final approval by the County or the approval shall be null and void, unless an extension to issue the permit is granted by the Town of Ottawa Plan Commission.
9. The minimum topsoil depth shall be 4 inches in all disturbed areas outside of the pond.
10. The maximum depth of the pond shall be 10’ (862’ AMSL).
11. The Town Attorney and Town Planner shall review and approve of the conditions as to form.  In the event clarification is required, the item shall be referred back to the Town Plan Commission for clarification.

12. Subject to the Standard Conditional Use conditions as follows:
A.
Any use not specifically listed as permitted shall be considered to be prohibited except as may be otherwise specifically provided herein. In case of a question as to the classification of use, the question shall be submitted to the Town Plan Commission and the Waukesha County Park and Planning Commission for determination.

B.
No use is hereby authorized unless the use is conducted in a lawful, orderly and peaceful manner. Nothing in this order shall be deemed to authorize any public or private nuisance or to constitute a waiver, exemption or exception to any law, ordinance, order or rule of either the municipal governing body, the County of Waukesha, the State of Wisconsin, the United States of America or other duly constituted authority, except only to the extent that it authorizes the use of the subject property above described in any specific respects described herein. This order shall not be deemed to constitute a zoning or building permit, nor shall this order constitute any other license or permit required by Town ordinance or other law.

C.
This conditional use hereby authorized shall be confined to the subject property described, without extension or expansion other than as noted herein, and shall not vary from the purposes herein mentioned unless expressly authorized in writing by the Plan Commission and the Waukesha County Park and Planning Commission as being in compliance with all pertinent ordinances.

D.
Should the permitted conditional use be abandoned in any manner, or discontinued in use for twelve (12) months, or continued other than in strict conformity with the conditions of the original approval, or should the petitioner be delinquent in payment of any monies due and owing to municipality, or should a change in the character of the surrounding area or the use itself cause it to be no longer compatible with the surrounding area or for similar cause based upon consideration of public health, safety or welfare, the conditional use may be terminated by action of the Town Plan Commission and the Waukesha County Park and Planning Commission, pursuant to the enforcement provisions of this Conditional Use Order, and all applicable ordinances.

E.
Any change, addition, modification, alteration and/or amendment of any aspect of this conditional use, including but not limited to an addition, modification, alteration, and/or amendment to the use, premises (including but not limited to any change to the boundary limits of the subject property), structures, lands or owners, other than as specifically authorized herein, shall require a new permit and all procedures in place at the time must be followed.

F.
Unless this conditional use permit expressly states otherwise, plans that are specifically required by this conditional use order may be amended upon the prior approval of the Town Plan Commission and the Waukesha County Park and Planning Commission if the Town Plan Commission and the Waukesha County Park and Planning Commission find the plan amendment to be minor and consistent with the conditional use permit. Any change in any plan that the Town Plan Commission and the Waukesha County Park and Planning Commission feel, in their sole discretion, to be substantial shall require a new permit, and all procedures in place at the time must be followed.

G.
Should any paragraph or phrase of this conditional use permit be determined by a Court to be unlawful, illegal or unconstitutional, said determination as to the particular phrase or paragraph shall not void the rest of the conditional use and the remainder shall continue in full force and effect.

H.
If any aspect of this conditional use permit or any aspect of any plan contemplated and approved under this conditional use is in conflict with any other aspect of the conditional use or any aspect of any plan of the conditional use, the more restrictive provision shall be controlling as determined by the Town Plan Commission and the Waukesha County Park and Planning Commission.

I.
The Petitioner is obligated to file with the Municipal Clerk a current mailing address and a current phone number at which the Petitioner can be reached, which must be continually updated by the Petitioner if such contact information should change, for the duration of this conditional use permit.  If the Petitioner fails to maintain such current contact information, the Petitioner thereby automatically waives notice of any proceedings that may be commenced under this conditional permit, including proceedings to terminate this conditional permit.

J. The petitioner shall accept the terms and conditions of the Conditional Use approval in its entirety, in writing, prior to the issuance of a Conditional Use Permit.

K.
Professional Fees. The petitioner shall, on demand, reimburse the Town of Ottawa for all costs and expenses of any type that the Town incurs in connection with this conditional use, including the cost of professional services incurred by the Town (including engineering, legal, planning and other consulting fees) for the review and preparation of required documents or attendance at meetings or other related professional services for this application, as well as to enforce the conditions in this conditional approval due to a violation of these conditions.  This condition shall be enforced by the Town of Ottawa only.

L.
Payment of Charges. Any unpaid bills owed to the Town of Ottawa by the petitioner, property owner, or their agents, tenants, operators or occupants, for reimbursement of professional fees (as described above); or for personal property taxes; or for real property taxes; or for licenses, permit fees or any other fees owned to the Town; shall be placed upon the tax roll for the Subject Property if not paid within 30 days of the billing by the Town, pursuant to Section 66.0627, Wisconsin Statutes. Such unpaid bills also constitute a breach of the requirements of this conditional approval that is subject to all remedies available to the Town, including possible cause for termination of the conditional approval.  This condition shall be enforced by the Town of Ottawa only.

As conditioned, the project will not adversely affect adjoining properties. The project conforms with the Waukesha County and Town of Ottawa Comprehensive Development Plans, and is within the spirit and intent of the Waukesha County Zoning Code.

End of Planner Report

Commissioner Kershek wanted to know if the County checks up on ponds to see if they are being properly maintained.  Planner Scherer said a condition could be added to have the Town monitor pond maintenance but there have not been any problems with upkeep of ponds in the past.
Chairman Arrowood wanted to know if this Conditional Use was reviewable in the future and Planner Scherer said it was not because this is a one time issue.
Commissioner Hanson expressed concerns with the road being obstructed during the building and filling process.  Petitioner Maule said everything will be kept at a minimum of 120 feet from the roadway.

Commissioner Franklin inquired about lighting.  Petitioner Maule said there would not be any additional lighting but there is an existing halogen spotlight that could be turned to face the pond.

Commissioner Kershek motioned to approve the Petitioners’ request to Waukesha County Parks and Planning with all of the conditions in Planner Scherer’s report.  Commissioner Franklin seconded and the motion passed unanimously.

Planner Scherer read her report for Storm Fireworks’ Site Plan/Plan of Operation:

PETITIONER/OPERATOR:
Storm Fireworks




            c/o Thomas Munsie
                                                           3223 Fox Ridge Drive



                       Waukesha, WI  53189

OWNER:


         Lee Bleecker




          c/o Sanford Enterprises
                                                         169 STH 67
                                                         Dousman, WI  53118
TAX KEY NO.:

        OTWT 1590.991.002

LOCATION:
Lot 1, CSM No. 9144, Volume 82, Page 269, located in the NW1/4 of Section 2 and the NE1/4 of Section 3, T6N, R17E, Town of Ottawa, located at W359 S1615 STH 67 containing 2.16 acres.

ZONING CLASSIFICATION:
M-2 General Industrial District

EXISTING USES:

Goehner Industries, a manufacturer of wood shipping containers and industrial wood products.
REQUESTED USES:

Temporary outdoor retail sale of Class “C” fireworks from a 20’ x 30’ tent.

PLANNER ANALYSIS OF THE PROPOSAL:

SITE PLAN:  The petitioner is proposing to erect a 600 square foot tent to the north of the loading dock for Goehner Industries for the temporary sale of fireworks.  The tent location is approximately 22’ from the end of the loading dock and 62’ from the building.  The tent is required to be 50’ from the 100’ established road right of way of S.T.H. 67 and maintain a 10’ offset.  Only consumer rated fireworks (Class C) will be sold for retail use, in accordance with State Statute 167.10.  The local fire official and the Waukesha County Planning and Zoning Division must review and approve the Plan of Operation request.

DAYS/HOURS OF OPERATION:  From June 20, 2012 through July 5, 2012 from 9:00 am to 9:00 pm.

EMPLOYEES:  The operation will employ two (2) full time workers.

PARKING:  There is sufficient parking for the temporary use, but the patrons should be encouraged to park well off of the highway when stopping to make a purchase as STH 67 is a busy thoroughfare through the Ottawa/Dousman area. Any parking is required to maintain a 10’ offset and 10’ setback.

LIGHTING:  No lighting is proposed.

STORAGE:  The fireworks will be stored in a semi trailer located near the dumpster to the rear of the building on the premises.

SANITARY FACILITIES:  The employees and patrons will use the toilet facilities at the gas station to the north of the site in the Village of Dousman, which is also owned by the property owner. The Environmental Health Division must review and approve the Plan of Operation request.  

INSURANCE:  Liability insurance in the amount of $2,000,000 (general aggregate) will be obtained for the proposed operation during the period of sales.

PROPOSED SIGNAGE:    One (1) entrance sign is proposed a minimum of 20’ from the base setback line of STH 67 and 20’ from the north and south lot lines.  The other sign is proposed on the tent itself.  One (1) 3’ x 5’ U.S. flag may also be located on 
the site.

PLANNER RECOMMENDATION/CONDITIONS OF APPROVAL:
Based on the above information, it is recommended this request be approved subject to the following conditions:

1.
The Town’s approval is not the only approval required.  The petitioner shall obtain Site Plan and Plan of Operation approval from the Waukesha County Planning and Zoning Division (PZD) prior to operation and the issuance of a Use Permit by the County.  A Use Permit shall be issued prior to occupancy of the property and conduct of the business.

2. The petitioner shall obtain all required licenses/permits needed to operate the proposed use, and documentation of said licenses/permits shall be provided to the Town Planner and the County prior to operation and issuance of a Use Permit by the county.

3. The petitioner shall obtain written approval from the County Environmental Health Division, if required, for the use as approved prior to operation and the issuance of a Use Permit by the County.

4. The operation shall be conducted in compliance with all Federal, State, County,        and local ordinances.

5. The petitioner shall notify the fire official for the Town of Ottawa of the location of the fireworks operation and the fire chief shall provide written documentation to the Town Planner and the County PZD that he is aware of the operation and that the use 
meets all requirements to operate prior to operation and the issuance of the Use 
Permit by the County.  Any concerns of the fire official shall be addressed prior to operation and the issuance of the Use Permit by the County.

6. The petitioner shall provide proof of liability insurance in the amount of $2,000,000 for the proposed site (Bleecker/Goehner Industries property) from the date the temporary use is set up through the date the temporary use is removed from the property.  The petitioner shall provide written documentation of said insurance to the Town Planner and the County prior to operation and the issuance of the Use Permit by the County.  If necessary, the Town Planner may consult with the Town Attorney regarding the insurance required.

7. The property shall be kept clean and free of all debris during the operation and trash shall be removed from the site on a daily basis.

8. This approval is for the year 2012 only.  Operations in future years will require new site plan and plan of operation approval by the Town and the County.

9. The entire operation including the tent, all temporary signage, the semi trailer used for storage, and any remaining debris shall be removed from the site no later than the day after the close of business, which is July 5, 2012. Therefore, everything shall be removed from the site no later than July 6, 2012.

10. The fireworks operation shall not impede traffic circulation on the site.

11. The tent shall be located no closer than 50’ from the 100’ established road right of way of STH 67.

12. No additional lighting of any kind is allowed.

13. The operation is permitted for (a maximum period of) 18 days between June 20, 2012 and July 5, 2012 between the hours of 9:00 am and 9:00 pm.  There will be set up on June 19, 2012, and removal on July 6, 2012. 

14. Signage is prohibited on the back of the tent.  No off premise signs or directional signs are allowed or permitted.  No sign, flag, or other media shall obstruct traffic 
vision in or out of the property.  Since there have been issues with non-compliant signage in the past, refer to Item 22 below for corrective measures.

15. The operator/applicant shall provide the employees operating the site a copy of the final conditions of approval, which will be sent by the County, and the employees shall familiarize themselves with the conditions of approval from the Town and the 
County.  In addition, the Use Permit shall be posted on site under the tent in public view.

16. Professional fees: The petitioner/operator shall, on demand, reimburse the Town of Ottawa for all costs and expenses of any type that the Town incurs in connection with this request, including the cost of professional services incurred by the Town 
(including engineering, legal, planning and other consulting fees) for the review and 
preparation of required documents, or attendance at meetings or other related professional services for this application, as well as to enforce the conditions in this conditional approval due to a violation of these conditions.  This condition is enforceable by the Town of Ottawa only.

17. Payment of charges: Any unpaid bills owed to the Town of Ottawa by the Subject Property Owner or his or her agents, tenants, operators or occupants, for reimbursement of professional fees (as described above); or for personal property taxes; or for real property taxes; or for licenses, permit fees or any other fees owed to the Town; shall be placed upon the tax roll for the Subject Property if not paid within 
thirty (30) days of the billing by the Town, pursuant to Section 66.067, Wisconsin Statutes.  Such unpaid bills also constitute a breach of the requirements of this conditional approval that is subject to all remedies available to the Town, including possible cause for termination of the conditional approval.  This condition is enforceable by the Town of Ottawa only.

18. All conditions of the Site Plan/Plan of Operation approval and the conditions of the Use Permit shall be adhered to.  Further, the Town of Ottawa’s decision relative to this request shall become an integral part of the Use Permit issued by the County, and the petitioner shall comply with the conditions of the permit.

19. Any change in the use or in the individual operations on the property requires submittal and approval of a revised Site Plan/Plan of Operation by the Town and the County.

20. The only items to be sold on the site are Class “C” fireworks.

21. There is sufficient parking for the temporary use shown on the site plan, but the 
patrons should be encouraged to park well off of the highway when stopping to make a purchase as STH 67 is a busy thoroughfare through the Ottawa/Dousman area. Any parking is required to maintain a minimum 10’ offset and a minimum 10’ setback.

22. So that there are no conflicts in uses between the temporary fireworks operation and the existing business operating on the site, the set up of the fireworks operation on the site must be done in complete compliance with the approved Site Plan/Plan of Operation (refer to Exhibit “A”).  An inspection shall be made by the County Planning and Zoning Division and/or the Town Building Inspector to verify compliance with the site plan/plan of operation approval prior to the stand being allowed to operate, including signage.  If the operation is found to be in non-
compliance with any condition of approval at any time, the County Planning and Zoning Division staff and/or the Town Building Inspector have the right to revoke 
the Use Permit and shut down the operation for the duration of the temporary use or require immediate correction of any non-compliant items.

23. There shall be no use of fireworks of any kind on the subject property.

24. The semi trailer shall be locked whenever fireworks are stored overnight within the semi trailer in order to secure the fireworks.

25. The fireworks shall be sold in accordance with State Statute 167.10 (fire 
extinguishers, no smoking signs, exit signs, no use of fireworks signs, etc.).

26. The petitioner must submit a letter from Steve Goehner, for the year 2012, to the 
Town Planner and the County PZD indicating that Mr. Goehner does not have a 
problem with the temporary fireworks operation locating on the site this year prior to the issuance of the Use Permit by the County.

As conditioned, approval of this plan of operation complies with the ordinance requirements of the M-2 General Industrial District and is within the purpose and intent of the Waukesha County Shoreland and Floodland Protection Ordinance.

End of Planner Report
Planner Scherer commented that this is the same request as in previous years.  It is for the sale of class “C” fireworks only and the Town doesn’t have any ordinance against it.

Both Chairman Arrowood and Supervisor Goodchild said there have been no complaints in the past and the Petitioner has been meeting all of the conditions.

Commissioner Kershek asked if the Petitioner had permission from Goehner Industries since it is the tenant on the property and Petitioner Munsie said he did.

Commissioner Hanson motioned to approve the Site Plan/Plan of Operation for Storm Fireworks with Planner Scherer’s conditions.  It was seconded by Commissioner Franklin and carried.

Planner Scherer read her memorandum for review of the Gapp Conditional Use:

On September 8, 2008, the Town Plan Commission recommended approval of an after-the-fact commercial truck parking Conditional Use for the Bill Gapp property located at S30 W36550 CTH D, specifically for one asphalt repair vehicle, one asphalt paver and one trailer to the Waukesha County Park and Planning Commission.  On October 1, 2008, the  Waukesha County Park and Planning Commission approved the after the fact permit request (SCU-1494) subject to the 22 conditions recommended by the Town of Ottawa  as follows:

1. Commercial vehicle and equipment parking/storage on the subject property is hereby conditionally permitted for the following, and only the following:

a. one asphalt repair vehicle
b. one asphalt paver
c. one asphalt paver trailer
2. The approved vehicle, piece of equipment, and trailer shall be stored within the approved “Vehicle Storage Area” on the property as shown on Exhibit “A”, or within a completely enclosed building.

3. The parking and storage of the vehicle, trailer, and piece of equipment must be conducted in compliance with Section 3.08(7)(W) of the Waukesha County Zoning Code and Section 4(g)10 of the Shoreland and Floodland Protection Ordinance.  This includes the requirement of these sections that the Conditional Use Permit shall be reviewed every two years by the Town Plan Commission in order to determine conformance with the terms of the permit, and if it is determined that the use is no longer compatible with adjacent land uses as they develop in the vicinity, the Conditional Use Permit may be revoked in accordance with the revocation procedures contained in the Waukesha County Zoning Code/Shoreland and Floodland Protection Ordinance.

4. This Conditional Use Permit is subject to the petitioner residing on the subject property, and is not transferable to another occupant.  The petitioner shall submit to and receive approval from the Town Planner and Waukesha County, proof that he is an occupant of the subject property, prior to the issuance of the Conditional Use Permit.
5. No commercial uses, other than those approved herein, shall occur on the subject property.  All other activities on the property shall be noncommercial in nature and as permitted in the Zoning Code/Shoreland and Floodland Protection Ordinance.  There shall be no outside storage of junk as defined in the Waukesha County Zoning Code/Shoreland and Floodland Protection Ordinance.

6. The Town Attorney and Town Planner shall review and approve of the conditions as to form. In the event clarification is required, the item shall be referred back to the Town Plan Commission for such clarification.

7. The petitioner shall accept the terms and conditions of the Conditional Use approval in its entirety, in writing, prior to the issuance of a Conditional Use Permit.

8. The Conditional Use Permit is non-transferable to any future property owner and terminates upon the sale of the subject property unless the Conditional Use Permit is terminated earlier.

9. The petitioner is allowed to request substitution of a piece of equipment, trailer, or vehicle without the necessity of a public hearing upon a finding by the Town of Ottawa Town Chair and the Town Planner, that the same is substantially similar to the originally approved trailer, equipment or vehicle, prior to the same being placed on the property.

10. Maintenance of the approved vehicle, trailer, and equipment on the subject property is limited to minor, routine maintenance, and all oil and anti-freeze must be properly disposed of or recycled.  All major repairs shall be conducted off site.  No other vehicles, trailers, or equipment, other than those approved herein and the petitioners/owners/occupants personal vehicles and equipment, shall be maintained on the site.

11. When not in use (leaving the property or entering the property) the vehicle, trailer, and equipment shall be parked and stored within the “Vehicle Storage Area” shown on Exhibit  “A” or within a completely enclosed building.

12. The Town of Ottawa Plan Commission decision shall be an integral part of the Conditional Use Permit.

13. Other than the vehicle, trailer, and piece of equipment listed in Condition No. 1 above, there shall be no indoor or outdoor storage of commercial materials on the subject property related to the petitioner’s business including, but not limited to, asphalt and concrete.  The interior of the large accessory building on the site shall be utilized for personal use and personal storage only except for the vehicle, trailer, and piece of equipment listed in Condition No. 1 above.  Further, the building shall not be utilized for human habitation.

14. If upon complaint and/or inspection/investigation, violations of the Conditional Use Permit as approved and conditioned are noted, this may be cause for termination of the CUP in accordance with the procedure outlined in the Zoning Code/Shoreland and Floodland Protection Ordinance.  The applicant shall allow the premises to be available for inspection by Town of Ottawa and Waukesha County officials.

15. All uses and structures on the subject property shall not in any way become a nuisance by reason of appearance, noise, dust, smoke, illumination, odor or any other similar factor.

16. No business signage is allowed.

17. The Conditional Use Permit shall be issued within one year from the date of the final approval or the approval shall be null and void, unless an extension is granted by the Town of Ottawa Plan Commission.

18. All uses permitted in the zoning district designated on the property that is the subject of this conditional use request are still permitted in conjunction with the approval of this conditional use request.

19. The Town Plan Commission has determined that the proposed use will be compatible with adjacent land uses, provided that the use is conducted in compliance with all terms and conditions of the conditional use approval and permit.

20. Professional Fees. The petitioner shall, on demand, reimburse the Town of Ottawa for all costs and expenses of any type that the Town incurs in connection with this conditional use, including the cost of professional services incurred by the Town (including engineering, legal, planning and other consulting fees) for the review and preparation of required documents or attendance at meetings or other related professional services for this application, as well as to enforce the conditions in this conditional approval due to a violation of these conditions.  This provision is enforceable by the Town of Ottawa only.

21. Payment of Charges. Any unpaid bills owed to the Town of Ottawa by the petitioner, property owner, or their agents, tenants, operators or occupants, for reimbursement of professional fees (as described above); or for personal property taxes; or for real property taxes; or for licenses, permit fees or any other fees owed to the Town; shall be placed upon the tax roll for the Subject Property if not paid within 30 days of the billing by the Town, pursuant to Section 66.0627, Wisconsin Statutes. Such unpaid bills also constitute a breach of the requirements of this conditional approval that is subject to all remedies available to the Town, including possible cause for termination of the conditional use approval.  This provision is enforceable by the Town of Ottawa only.

22. The following standard Town of Ottawa Conditional Use conditions shall apply to this conditional use:
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A.
Any use not specifically listed as permitted shall be considered to be prohibited except as may be otherwise specifically provided herein. In case of a question as to the classification of use, the question shall be submitted to the Town Plan Commission and the Waukesha County Park and Planning Commission for determination.

B.
No use is hereby authorized unless the use is conducted in a lawful, orderly and peaceful manner. Nothing in this order shall be deemed to authorize any public or private nuisance or to constitute a waiver, exemption or exception to any law, ordinance, order or rule of either the municipal governing body, the County of Waukesha, the State of Wisconsin, the United States of America or other duly constituted authority, except only to the extent that it authorizes the use of the subject property above described in any specific respects described herein. This order shall not be deemed to constitute a Zoning or Building Permit, nor shall this order constitute any other license or permit required by Town ordinance or other law.

C. This conditional use hereby authorized shall be confined to the subject property described, without extension or expansion other than as noted herein, and shall not vary from the purposes herein mentioned unless expressly authorized in writing by the Plan Commission and the Waukesha County Park and Planning Commission as being in compliance with all pertinent ordinances.

D. Should the permitted conditional use be abandoned in any manner, or discontinued in use for twelve (12) months, or continued other than in strict conformity with the conditions of the original approval, or should the petitioner be delinquent in payment of any monies due and owing to municipality, or should a change in the character of the surrounding area or the use itself cause it to be no longer compatible with the surrounding area or for similar cause based upon consideration of public health, safety or welfare, the conditional use may be terminated by action of the Town Plan Commission and the Waukesha County Park and Planning Commission, pursuant to the enforcement provisions of this Conditional Use Order, and all applicable ordinances.

E. Any change, addition, modification, alteration and/or amendment of any aspect of this conditional use, including but not limited to an addition, modification, alteration, and/or amendment to the use, premises (including but not limited to any change to the boundary limits of the subject property), structures, lands or owners, other than as specifically authorized herein, shall require a new permit and all procedures in place at the time must be followed.

F. Unless this Conditional Use Permit expressly states otherwise, plans that are specifically required by this Conditional Use Order may be amended upon the prior approval of the Town Plan Commission and the Waukesha County Park and
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Planning Commission if the Town Plan Commission and the Waukesha County Park and Planning Commission find the plan amendment to be minor and consistent with the Conditional Use Permit. Any change in any plan that the Town Plan Commission and the Waukesha County Park and Planning Commission feel, in their sole discretion, to be substantial shall require a new permit, and all procedures in place at the time must be followed.

G.  Should any paragraph or phrase of this Conditional Use Permit be determined by a Court to be unlawful, illegal or unconstitutional, said determination as to the particular phrase or paragraph shall not void the rest of the conditional use and the remainder shall continue in full force and effect.

H. If any aspect of this Conditional Use Permit or any aspect of any plan contemplated and approved under this conditional use is in conflict with any other aspect of the conditional use or any aspect of any plan of the conditional use, the more restrictive provision shall be controlling as determined by the Town Plan Commission and the Waukesha County Park and Planning Commission.

I. The Petitioner is obligated to file with the Municipal Clerk a current mailing address and a current phone number at which the Petitioner can be reached, which must be continually updated by the Petitioner if such contact information should change, for the duration of this conditional permit.  If the Petitioner fails to maintain such current contact information, the Petitioner thereby automatically waives notice of any proceedings that may be commenced under this conditional permit, including proceedings to terminate this conditional permit.

Of particular note relative to this review are Conditions 3 and 14, however, Conditions No. 1, 2, 4, 5, 10, 11, 13, 15, 19, 22A, 22B, 22C, 22D, 22E, and 22I also appear to have been violated.  The Conditional Use Permit was issued on December 4, 2008.  Unfortunately, the initial follow-up inspection referenced in Condition No. 3 was not made until April 26, 2012.  As previously discussed, it is recommended that in the future these items be calendared by the Town so the Town Plan Commission knows when such reviews are due.  In regard to No. 3, because the use is so far out of compliance with the Permit that was issued, it is my opinion the use is no longer compatible with adjacent residential land uses (refer to their website at www.mudtech.com to see how the business has expanded since 2008).  In this case, it is appropriate for the Town and the County to consider termination of the Conditional Use Permit, as it is appropriate relative to No. 14 where upon complaint and/or inspection/investigation, violations of the Conditional Use Permit as approved and conditioned are noted, this may be cause for termination of the Conditional Use Permit.  Several complaints have been received regarding the business operation on, and condition of, this residential property.

It was evident from the 4-26-12 inspection which was conducted with a County Sheriff Deputy escort, the Town Building Inspector, and Amy Barrows of the County Planning and Zoning Division, and I have also received information that the items I have shaded above are in noncompliance with the terms and conditions of the Conditional Use Permit.  Please be advised the inspection took place after the petitioner and owner of the property were given a few hours notice of the inspection and spent that time trying to clean up the property and remove vehicles and equipment, etc. from the property.  As Ms. Barrows and I were traveling about the Town after the inspection on 4-26-12 we noticed employees bringing vehicles and equipment back to the property.

In accordance with Conditions No. 3 and 14, the Town Plan Commission needs to make a determination as to whether or not they want to proceed with termination of the Conditional Use Permit as, based on complaints and inspections, there appears to be cause for such termination.  The Waukesha County Park and Planning Commission would have to make a similar determination in order to proceed with the termination process.

End of Planner Report
Planner Scherer said a number of conditions appear to be in violation and there were two different complaints.  There are inoperable and unlicensed vehicles, other vehicles that are not allowed to be on the property, outside storage of junk, more than minor maintenance is occurring on the property, and buildings other than the residence are being used for human habitation.  She passed pictures around the table that were taken at an inspection.  

Chairman Arrowood said this issue has been going on for years and the Town needs to inspect the property periodically.  The property has gotten out of control.
Commissioner Hanson wanted to know if the Conditional Use were to be revoked what would happen next.  Planner Scherer said there would have to be a public hearing for termination of the Conditional Use.  Both the Town and County would have to make a decision on the issue.
Steve Gapp was present and said he didn’t remember all of the conditions but knew he was limited to one commercial vehicle and one paver.  He does have some off-road vehicles such as ATVs that aren’t licensed because they are not driven on the road.
Commissioner Kershek pointed out that there is a lot of construction material and debris all over the property.  It is understandable that the neighbors are upset with the appearance.

Supervisor Goodchild said that once a business is started and grows, it needs to move to a commercial area.  It is time for Mr. Gapp’s business to move to an appropriately zoned area.

Commissioner Franklin commented that many of the items don’t look like they are connected to the business and are considered junk.

Commissioner Kershek said it is bothersome that the petitioner brought items back to the property after it was inspected.  He made a motion to set the matter up for a public hearing for termination of the Conditional Use. 

Petitioner Gapp interjected by asking if he could have time to clean up the property.  He said he could have it cleaned up in one month.
Commissioner Kershek suggested the matter be set up for another review date in one month to determine if the property is in compliance.  Planner Scherer said she could have an inspection done in mid-July.
Commissioner Kershek amended his motion to state that prior to setting the matter up for a revocation hearing, the Petitioner will be given until July 15th, 2012, to clean the property.  The issue will be on the August 6th meeting agenda and on that date it will be determined whether or not to set up a revocation hearing.  Commissioner Hausser seconded and the motion passed unanimously.

Chairman Arrowood said time has expired for the extension request of JNJ Cedar Hills, Inc.  It has been a year since the petitioner was granted final approval.  Planner Scherer has said the Petitioner needs to start over.

Planner Scherer added that the plat needs to be recorded within twelve months of final approval and 36 months from the first approval.  The Town cannot override State Statutes.  Planner Scherer gave Petitioner Jordan the applicable State Statute numbers to research the matter on his own.

There was no correspondence or public comment.

The zoning violations list was reviewed and accepted as submitted.

Commissioner Hausser moved to approve the minutes from the May 7, 2012, Public Hearing and Plan Commission meeting as amended.  Commissioner Hanson seconded and the motion passed.

Supervisor Goodchild made a motion to adjourn at 7:50 P.M. and it was seconded by Commissioner Franklin.  The motion carried.

Respectfully submitted, Jean M. Lyons, Deputy Clerk/Treasurer, Town of Ottawa






